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April 29, 2004

Mr. Corbian Davis

Clerk

Michigan Supreme Court
P O Box 30052

Lansing, ¥MI 438929

Ba: File o, ADM 200304
Dear Mr. Davis:

I write to comment on the following provisions of the proposad
rule changes: the 25 page limit on the combined length of the
motion and supporting memorandum in MCR §.502({C); the T year
time limitation in MCR 5,.508(E){1) and (2); and the standardis
of review in MCR 6.593(D)(1){a) and (D) (2){a).

I hope the Court will dacline to adopt these provisions., If
the Court feels some change of these rules is necessary, I hope
the Court will ask ths Committese to raconsider its
recommendations in light of the points raised in the letters

it receives.

It is crucial to understand that a large part of the population
affected by the changes is handicapped by mental health probleams,
illiteracy, or a lack of resources genarally.

In Cain v MDOC, we reviewed the Department of Corrections' CMIS
database to determine how maay men at each level had been treated
for mental health problems either prior to or Auring
incarceration. We sorted them by security leval and whather

they were in general population or segregation. Here is what

we found as of Decsaber 153, 2001:

% with mental health treatment
before or during imoprisonmant

Laval Segregation Gensral population
5 I2+% 3+%
5 32% 35%
4 22% 56%
3-2-1 956% 11%

Low literacy levels are serious problea. A4 readiang level higher
than 12th grade is reguired to understand typical Michigan legal
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materials, Hadix v Johason, 594 ¥ Supp 253, 262 a 7 (ED #ich
1988) rev'd on other grounis ¥nop v Johnson, 277 F24 995 {&5th

Cir. 1992}).

Incoming prisoners as wall as thosa in MDDZ =ducation programs
take the Test of Adult Zasic ®ducation ("TARE test"). The TARE
test measures reading, language, math, and spelling abilities;
the resalts are reported by grade level. Tha lowaest possible
score is zero; the highest i3 grade level 12.9. Tn a racent

ten year period, thousands of prisoners with a high school
diploana or GED who took the TAZE test in prison averaged less
than a ninth grade reading level and less than a sevankth gradse
language level. (The TARE language test "measures skills needed
to communicate effectively.” See enclosure.)

Despite these low scores, because they have a high school diploma
or 3ED, these men do not receive any assistance with their lagal
work and must do it themselves unless they can afford to pay

for competent help. That will not occur in the vash majority

of cases, because they simply do not have the money to hirs

the help necessary to pressnt thair claims to the court in
intelligible form,

In 2002, the Lzgislature considered whether to charge prisoners
a %69 fee for the DNA testing reguired by 4015 791.2234. That
proposal was abandonsd when MDOC Diractor Overton reported that
fewer than 25% of Michigan's prisoners had %64 in their prison
account,

The legal assistance provided to the few who gualify is hardly
sufficient. The "Legal Writers™ who assist those without a
high school diploma or SED have raceived approximataly 230
classroom hours of instruction over 2 or 3 wesks on
post-conviction and civil rights law and procedurse.

The community college oparalegal training programs in place when
I came to prison have been eliminated, as has all higher
education. It is virtually iampossible for a person without
legal knowledge to come ints prison and learn eanouzh to pragare
‘a meaningful post-conviction petition within one ysar of the
date his conviction becomes final. PFor these reasons, the
proposed one year time limit is neither fair nor practical.

Similarly, it may not be possible for an untrained, uneducated
person to say everything he needs to say on a complicated case
in 25 pages or less, especially if he has to hand write theam.
For the same reasons judges do not like lony pro per pleadings
~ they can be repetitive, irrelevant, confusing, or worse -
judges are unlikely to give a pro per litigant lsave to file
aore pages, although these are precisely the litigants who ars
likely to n2ed more pages to explain themselves.
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Prisonars do not have access to the sophisticated word processing
sguipment that lawyers have. It is impossible to reproduce

a 25 page typewritten Adocument in 25 handwritten pages. A
typewriter with no memory costs 5127, ong with 123% memory is
nearly $399. Pew can afford them. Some prisons have typewriters
available for use in the law library, but these are basic models,
they do not always work, and dus to Asmand they are only
available for one's usa a few hours per wWweek. In habeas corpus
cases federal courts do not enforce length restrictions on
pleadings filed by pro per prisoners, even in the Sixth Circuit
Court of Appeals. This highlights the unfairness of enforcing
such a limit in the trial courts, where prisonsrs must first

file to exhaust state remedies prior to filing faderal habeas
corpus.

The change in the "cause and prejudica" standard is very
troubling. The Comaittse's Overview on paragraph 5.503(D)
states, "motions for relief froam jadgment are routinely filed
that barely attempt to show caase, and where prejudice as defined
cannot be demoanstrated." Eliminating the "cause and prejudice”
standard will not resolve this problem. The root of the problen
is illiteracy, mental problems, and lack of rasources and legal
assistance, not the standard of review or the current rule,

for example, I have heard from many prisoners aboubt the proposed
rale changes. ZEvery one thought elianination of "cause and
prejudice” was a good idea, that the Committee wants to maka

it easier to file and win a 5.500 @motion. T spoke with several
who are waiting to file their motions until the "new standara”
is adopted. Hobody got the soint. The affect of changing ths
standard will increase, not reduce, the numnber of such motions
with which judges must contand.

Tt is unclear why the Committee proposes to abandon "cause and
prejudice™ in favor of a standard where relief could he granted
only where the prisoner’s motion establishes "the probability
of a different result on retrial bacauss of an irregularity

so offensive as to seriously affect the fundamental fairness,
integrity, or public reputation of judicial proceedings" or
there is "clesar and convincing evidence" that the daefendant

iz actually ianocent.

The Committee Comment regarding paragraph {DY{1)(H) cites no
case from any jurisdiction where the proposed new standard for
sostconviction revisw has been applied. And every case cited
in this section of the report was an appeal of right,

People v Carines, 460 #ich 570 (1323), iavolved an appeal of
right. The Court 4id not apply the proposed standard for
postcoaviction review. The Comnittes cites it to sapport its
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assertion that the standard of reviesw on post-conviction cases

in the trial court should be higher than the standard of review
in the Court of Appeals on direct appeal. That point was neither
considered nor decided in Tarines.

United States v Saro, 24 733 283 (DC Cir. 1994), was a dirsc
appeal in which the issue raised was the standard of review
to be applied in the federal court of appeals for an error in
the defendant's presentence report., It 4id not decide the
standard of review of a post-conviction motion.

Jnited States v Santistevan, 392 ¥34 259 (19th Cir. 1894}, was
also a direct appeal. The defendant was coavictad on three
counts of drug charges. The trial court granted his motion
for acguittal on two counts., The government appealed, and the
appellate court affirmed., 1Tt disagreed with the trial court's
rationale, but held that the federal appellate court has
"inherent power to raise an issue sua sponte as plain error
uander circuamstances strongly implying a fundamental defect or
error of sufficient magnitade to undermine our coanfidencs that
justice was served." 39 734, 2556. The court was not concerned
with the standard of review applisd by the trial court hearing
a post-conviction motion.

Here we are talking aboult the standard of review a trial court
should apply in deciding a postconviction motion for relief

from judgment under MCOR 5,500, If the proposad standard is
better than the current cause and prejudice, it would be helpful
to see a case where it has bsen applied. Froam the Coamittee's
Report, unfortunately, therse does not appear to hae one.

It might be helpful to know what standards other state and
fedaral courts apply to post-conviction motions for ralief from
judgmant and whather they are deluged with meritless motions.
This could advance the discussion of the aerits of various
standards.

According to the Comamittes Comaments on paragrash (D)(2){a),
khe intent of the propossd changes is to "heightan!]l the hurden
-on the defendant to gain relief.” why is that nscessary or
desirable? How many prisoners have actually won a contested
motion for relief {rom judgment undesr the current rules?

Perhaps the confusion in the "causs and prejudice” standard
which bothers the Comaittse is due to the lack, until racently,
of Michigan case law inferpreting the rule. Ths recent decision
in People v dcSwain, 253 #ich App 546, 5723-68%9 {(2003), which

may not hnave been available when thisz recommendation was
devaloped, may help to resolve that aroblem,
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One way to resolve parties’ and trial courks' problams
interpreting the existing rules may be to davelop a body of
case law that explains what they mean and how they are to he
applied, rather than changing the rulas when they Jo not seen
to be working. More grants of lsave to appeal to dsfendants
in £.530% cases by the Court of Appzals and this Court would
facilitate that goal.

Having been in prison for over 22 y=2ars, I am acutely aware
that people who are frustrated by the system ar= extreaely
difficult to deal with and often miss the point entirely. Thus
I can appreciate the position of ths Judges' Association, that
loag briefs which repeat issues already decided on appeal are
time consuaing to read and are anlikely to lead to relief.

Bat changing the rules will not change the fact that those
affected - for the most part - Ao not understand the rules.

The solution to that problem will be found in providing
meaningful legal assistance from a credible source,

If I can provide further information, please do not hesitate
to let me know. Thank you for considering my comments,

Very ¥rualy yours,

iy
4
Haymond C. Walen,




Tests of

TABE

Ach it Basic Education

ABE and Pre-GED Assessments
Tests of Adult Basic Education (TABE’), Forms 7&8
Assessments of adult skills in reading, language,

mathematics, and spelling.
) £ 1994, CTBMcGraw-Hill
i

Characteristics |
Age: Adult

Levels: S(LEMDA)
Forms: 2

Adult basic skills in reading,
language, mathematics, and
spelling

Purpose:

The product offers
» Tests of basic educatien achievement
» A flexible component selection system,
inciuding an interview form and
locator test
» Multiple levels, including pre-literacy
» Charts that show how items relate to
scale scoTeS

» Information necessary for Ability to
Benefit approval

You benefit by

» Having tools to assess a diverse
student population

» Engaging and motivating test-takers al
ail levels

» Using fuily integrated objectives and
easy-to-understand scores

» Gaining means for measuring studens
progress with pre- and post-testing

 So—

Overview

Tests of Adult Basic Education (TABE}
assesses basic reading, mathematics, and
language skills. The assessment yields
objective-mastery information for skills
usually learned in Grades 1-12, and
provides percentile and scale scores.
Grade equivalent scores are also provided
for TABE.

Recommendations included in a report by
the Secretary’s Commission on Achieving
Necessary Skills (SCANS) directly
influenced the development of TABE 7&8.
In addition to assessing foundation skills
such as reading, mathematics, and
language, TABE 7&8 addresses SCANS
competencies. TABE items are classified
into a Thinking Skills Classification that
mirrors SCANS—gather information,
organize information, analyze
information, generate ideas, synthesize
elements, and evaluate outcomes.

P

TABE 7&8 provides comprehensive and
reliable information to ensure that your
adult students will be successful in
today’s society. The tests support the same
philosophies found in the best adult
education programs—they highlight
numerous integrated objectives, feature
iterns that focus on adult life skills, and
provide correlations to predict success on
the General Educational Development
{GED) tests,

TABE 788 scores for Levels D (Difficult;
and A {Advanced) predict performance on
the GED. Level A is approvad by the
federal gevernment to demonstirate
“ability to benefit” for studenis who want
to apply for government-sponsored
student loans. Programs that use the
National Reporting System can use TABE
to demnonstrate student progress toward
literacy, education, and job-related goals.

The assessments include tests in Reading,
Mathematics Computation, Applied
Mathematics, Language, and Speliing, and
provide norm-referenced and
competency-based information.

TABE is scored Jocally by hand o7 with
TestMate TABE Software, See page 15.

Complete Battery and Survey
Components

TABE’s varicus components, jevels, and
forms allow you to efficiently focus your
assessment activities. You can choose
either the Complete Battery for both
norm- and curriculum-referenced
information, or the Survey if time is
limited. Administering the Survey takes
half t,%e time of the Complete Battery and
yields Total Reading, Total Math, Total
Language, and Total Battery scores.

You can alternately administer TABE's
two parallel forms—7 and 8~-to ensure
valid results when retesting the same
students. An optional Locator Test allows
you to select the right level of assessment
for each student.

Grade Range

tevel .. TABE 78 TABE S&6

L {timited literacy)  0-1.9 e dl

E (gasy) 16-3.9  26-49

M (Medium) 36-69 | 46769

D (Difficult) 66-89 66789

A (Advanced) 86-129  86-129
i

9 see pricing pages 18-21




TABE 7&8

Engaging Test Content

. TABE 783 is interesting at all test levels,
Test items focus on cultures and life skills;
all items and passages are as free as
possible from ethnic, age, and gender bias.

Reading

This test measures basic reading skills in
life-skill and academic contexts. It assesses
beginning reading skills in a manner
appropriate for adults. Hems measure
prose and document literacy, such as
reading diagrams, maps, charts, tables,
forms, and consumer labels,

Because reading is a complex, interactive
process, the test measures vacgbulary
skills as part of the reading process. This
assessment supports holistic teaching. It
also reduces testing time because the test
reports vocabulary as a competency,
rather than as a separate test,

Mathematics

The Mathematics Computation and
Applied Mathematics tests measure
mathematical skills and concepts useful
for adult life and work. Test contexis
include measuring and cooking,
budgeting, comparison shopping, and
interpreting data. Like the Reading test,
Applied Mathematics uses real-life
documents, such as tax forms, to enhance
content and make the test more relevant
to daily life. A range of difficulty addresses
the needs of all skil} levels,

Language

This test measures skills needed to
communicate effectively on the job and
in daily life. It supports and reinforces
adult writing instruction at all ievels,

It integrates skill assessment in
mechanics, usage, sentence formation,
and paragraph development.

Most iterns focus directly on problem
arezs typically encountered when adults
write letters, résumeés, job-related reports,
or GED essays.

Speilling

Since spelling is often an area of
particular difficulty involving a wide
range of interrelated language traitg—
listening, speaking, reading, and
writing-—it receives an isclated focus in
TABE. Rem format de-emphasizes reading
and vocabulary skills and focuses directly
on spelling skills.

Aduit Seale Score

The TABE 7&8 scale score is based on the
ways adults learn and perform. The
TABE 788 scale compares performance
and presents a very relevant score. It
makes pre- and post-testing to measure
growth easier because scaling between
levels is smoother than for previous
TABE editions.

A Marker Items Book interprets scale
scores through examples of stimulus
materials and items that demonstrate
various levels of scale scores. Passages and
items are presented with scores attached
so students and teachers can compare
performance with difficulty level.

TABE-PC for Personal Computer
Administration

TABE-PC software saves time in adminis-
tration, scoring, and reporting because it
handles everything right on your personal
computer. Individually administering
tests electronically, TABE-PC does much of
the work of the typical test administrator,
It provides complete and easy-te-follow
instructions, times each test, and
monitors examinee progress through

the tests. |t also provides immediate

results. For detailed TABE-PC information,
see page 16,

Accommedations for Students with
Special Needs

An accommodation is a change made to
the test administration procedure—it
provides equal access for students with
disabilities, allowing them to demonstrate
their knowledge and skills. If an
accommodation is employed, it is
important that the accommodation
minimize any advantage or disadvantage
associated with completing the test, I an
accommodation under consideration is
not used in instruction, it should not be
used in the testing situation,

TABE-PC is appropriate for some students
who have difficulty taking paper-and-
pencil tests. Administrators may offer
other accomynodations, such as aliowing
extra time o complete the test or letting
students mark answers in test booklets
rather than on answer sheets.

CTB offers epecial editions of TABE for
people with visual disabilities, Large Print
editions of TABE are available from CTR,
Braille editions may be ordered through
the American Frinting House for the Blind
(502/895-2405).

Accommodation suggestions are available
in the CTB Assessment Accommodations
Guide {page 126}, You may also choose to
consult CTR's free publication, Guidelines
Jor Inclusive Test Administration.

TABE Support

Find frequently asked questions, a
glossary of assessment terrns, and
other helpful information on the TABE
website. www.cth.com/tabe

TABE 7&8 item Counts and Time Limits

The following tables list item counts and test times for

TABE 7&8 components.

Locator Test: tem Count and Test Times

Locator Test
Reading =~
Mathematics

R

* Please note that these times are used as guidelines only.

Order Line
800/538-9547

Fax Line

800/282-0266

&
Levels E, M, D, and A: item Count and Test Times*
Complete Battery Survey
No. Testing Ne. Testing
LooMtems o Timeltem) o dtems  Time (him)
Readmng .50 B0 25 2%
Est. Testing MathComp 28 115 15 05
. Time® tham) Applied Math 50 50 25 25
118 tanguage 5% 139 25 18
6 Spelling 20 . 10 20 A0
Total . 200 2:44 116 1:27

* AHow 10 minutes for imstruction, recording names on answer

sheets, etc. Note that the Spelling test is optional and does nat
contribuie to the Total Battery scores.

Regional Offices
88872823690

CTB/McGraw-Hili
2002 Catalog

Order Oniine
www.ctb.com




LEGAL WRITERS FOR THE LEGAL WRITER PROGRAM

Legal Writer Programs are designed to assist eligible prisoners with their legal work. These programs
are offered in most Department institutions. We are currently seeking applicants for legal writer
training. To be a legal writer you must meet the qualifications listed below. If selected, vou will
participate in a 2 to 3 week training program which consists of approximately 80 hours of training.
This training will cover topics such as Federal and State Court Systems including post-conviction
relief afforded by MCR 6.500 and federal habeas corpus claims; Administrative Law including
Department Administrative Rules and prisoner rights in administrative hearings for purposes of
exhaustion of remedies; Criminal Law and Procedure mcluding issue identification and
constitutional rights of the accused; Constitutional Rights of prisoners; and research and writing
including preparation of approved court forms and briefs

The classes will also cover topics such as how to use the law library, how to construct a legal
argument, how to interview a client, and how to evaluate a case.

You must attend all the training and pass a competency exam to be hired as a legal writer. More
prisoners will be trained than will be initially assigned to work as legal writers, therefore, your
selection to participate in the training does not guarantee your immediate assignment as a legal
wrter. The Department determines which prisoners will be trained so receipt of your request does
not guarantee that you will be selected to participate in the training, After completion of the training
you may also be transferred to another institution, consistent with your custody tevel, to work as a
legal writer.

To be eligible for the Legal Writer Training Program, a prisoner must meet all of the following
criteria:

(1 Be classified to general population.

(2) Must have one of the following:
a) scored at the 11th grade levei or higher on the TABS test or similar test as
determined by the Department, or
b) have a GED certificate, or
c} have a High School Diploma, or
d) obtained college credits or a degree.

3 Have a minimum of 1 year left prior to eligibility for community programs or parole
based on the date of admission to the Legal Writer Training Program.

4) Overall prison record demonstrates trustworthiness and behavioral adjustment.
(5 Be eligible under the criteria established in OP 01.04.105-B for computer use.

If you have an interest in being trained as 2 legal writer please send a kite to the Warden’s
Administrative Assistant by May 7, 2004.

04/19/04



